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RECENT CASES. 609 

Corporations — Stockholders' Rights Incident to Membership — 
Right of Holder of Voting Trust Certificates to Apply for Receiv- 
ership. — The plaintiff owned voting trust certificates in the defendant cor- 
poration. He brought a bill in equity for the appointment of a receiver with 
out joining the trustees or previously making application to them. The New 
Jersey Laws of 1896 (p. 298, c. 185) entitled "any creditor or shareholder" 
to institute proceedings to wind up an insolvent corporation. Held, that the 
plaintiff is a proper party to bring such a bill. CGrady v. U. S. Independent 
Telephone Co., 71 Atl. 1040 (N. J., Ct. Err. & App.). 

A cestui has only a right in personam against his trustee. Hence he can 
proceed in equity to enforce even an equitable demand against a third person 
only when the trustee is either unwilling or unable to proceed himself. Mor- 
gan v. Kans. Pac. Ry. Co., 15 Fed. 55. And it follows that in such cases the 
trustee is a necessary party. See Ames, Cas. on Trusts, 2 ed., 67. In the 
ordinary voting trust the stockholder surrenders his certificate representing his 
right against the corporation to the voting trustees and receives in return a 
voting trust certificate giving a right against the corporation only indirectly 
through the trustees. It is therefore impossible to support the principal case 
in not requiring the trustees to be joined. The New Jersey courts decided that 
"creditor" as used in this statute means a person entitled to share in the assets. 
Gallaghers. Asphalt Co. of Am., 65 N. J. Eq. 258. They then deduced that 
a " stockholder " could be only a person also so entitled, and that one who had 
surrendered both his beneficial interest and his certificate, although still regis- 
tered on the corporation's books, was not a stockholder, from which position it 
was but a short step to the present decision. Hooper v. Basic Co., 69 N. J. 
Eq. 679. 

Courts — State Courts — Jurisdiction of Action against United 
States Officer. — Land was conveyed to the United States subject to the 
condition that if it was not used for the purposes of the commission of fish and 
fisheries it should revert to the plaintiffs. The land was not so used, and the 
plaintiffs brought a writ of entry in the state court against the tenant in posses- 
sion, who was the superintendent of the station of the United States fish com- 
mission. The defendant contended that his assertion of a right as an officer 
acting under the authority of the United States deprived the state courts of 
jurisdiction. Held, that the court has jurisdiction. Fay v. Locke, 87 N. E. 
753 (Mass ). 

The United States Supreme Court decided in a recent case that proceedings 
to enjoin a state attorney-general did not constitute a suit against the state 
within the prohibition of the Eleventh Amendment. Ex parte Young, 209 U. S. 
123. The real rationale of that decision seems applicable here: whether the 
case is maintainable or not depends on whether the defendant officer is person- 
ally liable as a principal for his action, or whether the right involved demands 
that the United States be joined as a necessary party defendant. Cf. 21 Harv, 
L. Rev. 527. 

Covenants Running with the Land — Running of Burden against 
Purchaser of Covenantor's Title at Foreclosure Sale. — The 
defendant's predecessor in title covenanted with the plaintiff to maintain a 
crossing over the plaintiff's right of way to which it was entitled by its franchise. 
The defendant was a purchaser at a foreclosure sale of a preexisting mortgage 
of all its predecessor's property. Held, that the covenant does not run with the 
land. Evansville, etc., Co. v. Evansville Belt Ry. Co., 87 N. E. 21 (lnd. App,). 
See Notes, p. 597. 

Damages — Measure of Damages — Damages for Mental Suffer- 
ing in Action for Conversion. — The defendant company's conductor, 
after a public altercation with the plaintiff, a passenger, wrongfully took up his 
commutation ticket. The plaintiff brought an action for conversion. Held, 
that, in addition to the value of the ticket, the plaintiff can recover damages for 
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